
UNITED STATES ENVIRONMENTAL PROTECTION AGENCY

WASHINGTON. OC 20460

May 17,2010

James R. Bulli , Esquire
Kyle G. Pender, Esquire
Montgomery, GotT & Bullis, P.c.
P.O. Box 9199
Fargo, ND 58106-9199

Re: 47'h Street Townhomes, LLC, Jordahl Cu tom Homes, Inc.,
and Master Construction Co., Inc.
Docket No. CWA-08-2009-0021
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rhis Office, the Of'fice of Adminl,trative La~ Judges, offers an Alternative Di pute
R >lliution (ADR) proce.s to facilitate thc settlement ofadjudicative cases. Please inform my staff
a,siwtI1l, M:lria Whit ing-Beale by May 31. 20 I0, as di rected below, whether you accept or decl inc
thi oIT(;1 to paltlcipate in ADR In an eOort to settle the above cited case. The ADR process will be
e\)lldlld,~d pllr:u3nt II) lhe Adminislr~liw Dispute Resolution Act of 1996, 5 U S.c. §§ 571 er.\eq.•
t.)' a Judge of this Ullice ser\ mg as d ,'eutral The pro.:es, will be entirely voluntary and completely
confidential; both of these puint,. togethcr with gcneral procedures, are reviewed below.

Voluntarv ADR will he used m a case only ifboth EPA and Respondenl accept ADR; the
choice 10 use or not to use ADR does not prej udice either palty. II'ADR is uti Iized, either party may
terminate lhe ADR process at any time.

Initial Procedures A Judge in this Of'fice will serve as a neutral. The ADR Judge will
ordinarily begin by arranging a telephone conference with the parties to establish procedures.

Types of mediation available Our office offer, the following types of ADR: mediation,
f~leilitation, and neutral evaluation. The parties are encouraged to discuss with the neutral judge the
type ofADR they prefer, and come to an agreement with the neutral Judge as to which type ofADR
will be employed in the case. Ie during the course of ADR, thc parties mutually decide that they
would preler anothel type of ADR, they may jointly request that the neotral Judge adjust the process
accordingly.

Facililariol1ls a method in which the neutral Judge acts as a facilitator, promoting
communicmion and understanding of the issues, in a less active role than a a
medl3tor. The focus of the facilitator Judge is to provide structure and moderate the

discussion among the parties to assi t them in eommg to a settlement. Facilitation



may be particularly useful in cases wherc thcre is more than one respondcnt,
where the parties arc rcprescnted by counscl who are very cxpcricnced in
scttling cnvironmental enforcement ca es and who agree that settlement is
vcry likely, where a Supplcmcntal Environmental Project is likely to be
proposed, or other cases where nexibility in the ADR process is needed.

Neu/ra! Eva!ua/ion is a method in which thc ncutral Judgc, to a sist the panics in
reaching a settlement, hcars each party's position and arguments, cithcr in writing,
orally or both, may rcqucst thc parties to submit documents or othcr information,
thcn gives an oral opinion on the strong and wcak points of cach pany's casc, and
may, ifrequested by the parties, provide an opinion of the likely outcome of the case
if it went to hcaring. eutral Evaluation may be particularly uscful in cascs in
which thc respondent has one or more affirmative defenscs, or where a crucial issue
in the case is a qucstion of law.

Media/ion is a method in which the neutral Judge, as mcdiator, hears each party's
position and arguments, either in writing, orally or both, may ask the parties
questions, may request the parties to submit documents or other information, helps
identify the factual and legal issues, enables each pany to understand the other
pany's position and arguments, keeps the focus on the facts and issues that may lead
toward settlement, and helps the parties explore their options, including practical
concerns, to assist the parties in reaching a settlement. The mediator may give an
opinion on the strengths and/or weaknesses of a case, if requested by the parties.
Mcdiation is particularly useful for cases in which the rcspondent is not represented
by counsel (pro se), where the partics dispute the facts of the case, or where the
parties do not agree to neutral evaluation or facilitation.

Authorization to Commit For the ADR process to be effective, the persons communicating
with the neutral must either have authority to commit his or her side to a settlement, or have ready
access to somebody with such authority.

Confidential The ADR process will be conducted in a confidential manner, in accord with
Section 574 of the Admini trative Dispute Resolution Act of 1996. The Judge who serves as the
neutral will not disclose to anyone the contents orany orthe parties' ADR communications.

Method of communication All ADR discussions and conference arc held by telephone,
except in exceptional cases in which the parties can demonstrate, and the neutral Judge agrees, that
an in-person or video settlement conference, or a view by the parties and neulral Judge orthe of the
facility or site at issue, is necessary.
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Non-binding Thc ncutral Judge has no authorily to impose a decision or settlement of the
casc on the partics. The purpose of ADR is to facilitatc a scttlcmcnl bctween the parties.

Impartial The neutral Judges, as all Judges in th is Ol'licc, rcndcr their dccisions and opinions
independent of any supervision or direction by any prosecuting or investigating cmployee or agcnt
of the Environmcntal Protcction Agcncy, and independcnt of the innuence ofany intcrcsted person
outsidc the Agency, pursuant to Sections 554(d) and 557 of the Administrativc Procedure Act
(APA). The Judges are certified as administrative law judge by the Office of Personnel
Managemcnt and are appointcd in accordance with 5 U.S.c. § 3105. Thc Judgcs are not subject to
cvaluation by lhc Environmcnlal Proteclion Agcncy, or by any componcnt or cmploycc of EPA.
These measures ensure the fair and impartial resolution of proceedings.

Duration Unless terminated earlicr by eithcr party, the ADR process will continue for 60
days from thc datc of the casc assignmcnt to the ADR Judge; afler that lime, ifno scttlemcnt has
becn rcached, the case will be assigned to anolher Judge to commcncc lhe litigation proccss.

Follow Up At the termination ofthc ADR process, I will send the partics a questionnaire
to clicit thcir views and expcrience with the process. The contents of individual questionnaircs will
be kcpt confidential and will be made available to the neutrals and others only in a composite
formal.

Again, please inform Maria Whiting-Beale by May 31,20 I0, whether you accept or decline
participation in thc ADR process that I havc describcd. It is prefcrrcd that you inform Ms. Whiting­
Beale bye-mail at <whiting-beak.maria((/ cpa.l!ov> or by facsimile at (202) 565-0044. Howevcr,
you may inform her by calling this Office, 202564-6271, and leaving a message for her, or by letter
reccivcd inlhis Office on or bcfore the due date. Thc mailing addrcss ifsent by mail is: U.S. EPA,
Office of Administrative Law Judges, Mail Code 1900L, 1200 Pennsylvania Avenue, NW,
Washington, DC 20460-200 I. For hand-delivery by Federal Express or another delivery
service which x-rays packages as a routine security procedure, the address is: U.S. EPA, Office of
Administrative Law Judgcs, 1099 14th Street, N. W., Suite 350, Washington, DC 20005. Pleasc also
send a copy of your response to the Regional Hearing Clerk.

Your e-mail, fax, letter or phone message must tate: (I) your name and phone number, (2)
thc name(s) of the rcspondcnt(s) namcd in thc complaint, (3) the docketnumbcr, (4) the name of
the party you represent, (5) whether you want ADR or do not want ADR. You may also inform Ms.
Whiting-Bealc as to whcther another party in the case accepts or dcclines ADR, if that party has
rcquestedthat you convcy that information on thaI parly's behalf. In that evenI, your e-mail, fax
leIter or phonc mcssage must Slate, in addition: (I) thc name andtclephonc numbcr ofthc pcrson
who requested you to convey the message, (2) the name ofthe party represented by that person, and
(3) whethcr lhat party wanls ADR or docs nOl wanl ADR.

Ifyou have anothcr party in the case convey a mcssage that you want ADR, then you should
confirm, on or before the due date stated hcrcin, that this Office has rcceived thc message.
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If no re ponse is reccived in this Officc by the deadline from you or anothcr party on your
bchalf, it will bc assumed that you do not wish to participatc in ADR and thc casc will be assigned
immcdiately to a Judge for litigation. 0 extension ofthe deadline for deciding whether vou wish
to lartici ate in ADR will be aranted. However, the ADR described above may be available later
in the Iitigation process upon joint motion ofall parties to initiate ADR, granted at the sole discretion
of the presiding litigation Judge.

Very truly yours,

E&~4.)­~o
Chief Administrative Law Judge

cc: Peggy Livingston, Esquire
Fred J. Schlanswer, Jr .. Registcred Agent
Tina Artemis, Regional Hearing Clerk
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY

WASHINGTON, OC 20460

LAW JUDGFS
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May 17,2010

Fred J. Schlanswer, Jr.
Registered Agent
Master Construction Co., Inc.
1572 45'h Street, NW
P.O. Box 788
Fargo, D 58107-0788

Re: 47'h Street Townhomes, LLC, Jordahl Custom Ilames, Inc.,
and Master Construction Co., Inc.
Docket No. CWA-08-2009-0021

Dear Mr. Schlanswer:
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This Office, the Office of Administrative Law Judges, offers an Alternative Dispute
Resolution (ADR) process to facilitate the settlement oradjudicative cases. Please inform my staff
assistant, Maria Whiting-Beale by May 31, 2010, as directed below, whether you accept or deeline
this offer to participate in ADR in an effort to settle the above cited case. The ADR process will be
conducted pursuant to the Admllli,trative Dispute Re olution ct of 1996, 5 USc. §§ 571 et seq.,
by a Judge of this Office serving as a neutral. The process will be entirely voluntary and completely
confidential; both of these points, together with general procedures, are reviewed below.

Voluntary ADR will be used in a case only ifboth EPA and Respondent accept ADR; the
choice to use or not to usc ADR docs not prejudicc eithcr party. If ADR is utilized, either party may
terminate the ADR process at any time.

Initial Procedures A Judge in this Office will serve as a neutral. The ADR Judge will
ordinarily bcgin by arranging a telephone conference with the parties to establish procedures.

Types or mediation available Our omee offers the following types of ADR: mediation,
facilitation, and neutral evaluation. The parties are encouraged to discu s with the neutral Judge the
type of ADR they prefer, and corne to an agreement with the neutral Judge as to which type ofADR
will be employed in the case. II: during the course or ADR, the parties mutually decide that they
would prelcr another type of ADR, they may jointly request that the neutral Judge adjust the process
accordingly.

Facilitation is a method in which the neutral Judge acts as a facilitator, promoting
communication and understanding of the issues. in a less active role than as a
mediator. The focus of the facilitator Judge is to provide structure and moderate the

discussion among the parties to assist them in coming to a settlement. Facilitation



may be particularly useful in cascs where there is more than onc rcspondcnt,
where the p3l1ies arc represented by counsel who are very experienced in
settling cnvironmcntal cnforccment cascs and who agrcc that scttlcment is
very likely, where a upplemental Environmental Project is likely to be
proposcd, or othcr cascs wherc nexibility in thc ADR proccss is nceded.

Nelllra/ Eva/llalion is a mcthod in which the ncutral Judgc, to assist thc partics in
reaching a settlement, hears each party's position and argumcnts, eithcr in writing,
orally or both, may requcst the parties to submit documcnts or other information,
then gives an oral opinion on the strong and weak points of each party's case, and
may, if requcstcd by the parties, provide an opinion of the likcly outcomc ofthc casc
if it went to hearing. Neutral Evaluation may be particularly uscful in cases in
which the respondcnt has onc or more affirmativc defenses, or where a crucial issue
in the case is a qucstion of law.

Media/ion is a method in which the neutral Judge, as mediator, hears each party's
position and argumcnts, eithcr in writing, orally or both, may ask thc partics
questions, may request the parties to submit documents or other information, helps
idcntify the factual and legal issues, enablcs eaeh party to understand the other
party's position and argumcnts, keeps the focus on the facts and issues that may lead
toward settlement, and helps the parties explore their options, including practical
concerns, to assist the parties in rcaching a settlement. The mediator may give an
opinion on thc strengths and/or weaknesses of a case, if requcstcd by the parties.
Mediation is particularly useful for eases in whieh the respondent is not represented
by counsel (pro se), where thc parties dispute the facts of the case, or where thc
parties do not agrec to neutral evaluation or facilitation.

Authorization to Commit For the ADR process to be effective, the persons communicating
with the neutral must either have authority to commit his or her side to a settlement, or have rcady
acces to somebody with such authority.

Confidential The ADR proeess will be conducted in a contidentialmanner, in accord with
Scction 574 of the Administrativc Disputc Rcsolution Act of 1996. The Judge who scrves as thc
neutral will not disclose to anyone the contents of any of the partics' ADR communications.

Method of communication All ADR discussions and conferences are held by telephone,
except in exccptional cascs in which the parties can dcmonstratc, and thc neutral Judgc agrecs, that
an in-person or video ettlement conference, or a view by the parties andncutralJudge of the ofthc
facility or sitc at issue, is necessary.
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Non-binding The neutral Judge has no authority to impose a decision or settlement of the
case on the parties. The purpose of ADR is to facilitate a settlement between the parties.

Impartial The neutral Judges, as all Judges in this Office, rendenhcir decisions and opinions
independent of any supervision or direction by any prosecuting or investigating employee or agent
of the Environmental Protection Agency, and independent of the innuence ofany interested person
outside the Agency, pursuant to Sections 554(d) and 557 of the Administrative Procedure Act
(APA). The Judges are certified as administrative law judges by the Office of Personnel
Management and are appointed in accordance with 5 U.S.c. § 3105. The Judges are not subject to
evaluation by the Environmental Protection Agency, or by any component or employec of EPA.
These measures ensure the fair and impartial resolution of proceedings.

Duration Unless terminated earlier by either party, the ADR process will continue for 60
days from the date of the case assignmenlto the ADR Judge; after that time, irno settlement has
been reached, the case will be assigned to another Judge to commence the litigation process.

Follow Up At the termination of the ADR process, I will send the parties a questionnaire
to el ieit their views and experience with the process. The contents of individual questionnaires wi II
be kept confidential and will be made available to the neutrals and others only in a composite
fonnat.

Again, please inform Maria Whiting-Beale by May 31,20 I0, whether you accept or decline
participation in the ADR process that Ihave described. It is preferred that you inform Ms. Whiting­
Beale bye-mail at <whiting-beale.mariar7pepa.gov> or by facsimile at (202) 565-0044. However,
you may inform her by calling this Office, 202 564-6271, and leaving a message lor her, or by letter
received in this Office on or before the due date. The mailing address ifsent by mail is: U.S. EPA,
Office of Administrative Law Judges, Mail Code 1900L, 1200 Pennsylvania Avenue, W,
Washington, DC 20460-200 I. For hand-delivery by Federal Express or another delive,·y
service which x-rays packages as a routine security procedure, the address is: U.S. EPA, Office of
Admini trative Law Judges, 1099 14th treet, .W., uite 350, Washington, DC 20005. Please also
send a copy oryour response to the Regional Hearing Clcrk.

Your e-mail, fax, letter or phone message must state: (I) your name and phone number, (2)
the name(s) of the respondent(s) named in the complaint, (3) the docket number, (4) the name of
the party you represent, (5) whether you walll ADR or do not want ADR. You may also inform Ms.
Whiting-Beale as to whether another party in the case accepts or declines ADR, if that party has
requested that you convey that information on that party's behalf. In that event, your e-mail, fax
letter or phone message must state, in addition: (I) the name and telephone number of the person
who requested you to convey the message, (2) the name of the party represented by that person, and
(3) whether that party wants ADR or docs not want ADR.

II'you have another party in the case convey a message that you want ADR, then you should
confirm, on or before the due date stated herein, that this Office has received the message.
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If no response is received in this Orrice by the deadline from you or another party on your
behalf, it will bc assumed that you do not wish to participate in ADR and the case will be assigned
immediately to a Judge for litigation. No extension of the deadline for deciding whether you wish
to participate in ADR will be granted. However, the ADR described above may be available later
in the Iitigation process upon joint motion ofall parties to initiate ADR, granted at the sole discretion
of the presiding litigation Judge.

Very truly yours,

~,~-)~----
Chief Administrative Law Judge

ee: Peggy Livingston, Esquire
.James R. Bullis, Esquire
Tina Artemis, Regional Hearing Clerk
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY

WASHINGTON, DC 20460

May 17,2010

Margaret "Peggy" Livingston, Esquire
Enforcement Counsel (8E F-L)
U.S. EPA
1595 Wynkoop Street
Denver, CO 80202-1 129

Re: 4Th Street Townhomes, LL ,.Jordahl Custom Homes, Inc.,
and Master Construction 0., Inc.
Docket o. CWA-08-2009-0021

Dear Ms. Livingston:
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This Office, the Oflice of Administrative Law .Judge, offers an Alternative Dispute
Resolution (ADR) process to facilitate the settlement ofadjudicative cases. Please inform my staff
assistant, Maria Whiting-Beale by May 31, 20 I0, as directed below, whcther you accept or decline
this offer to participate in AlJR in an effort to settle the above cited case. The AlJR process will be
conducted pursuant to the Administrative Dispute Resolution Act of 1996, 5 U.S C. §§ 571 e/ seq.,
by a .Judge of thiS Oflice serving as a neutral. The pro ess will be entirely \'oluillary and completely
confidential; both ofthcse points, together with gencral procedures, arc reviewed below.

Voluntary ADR will be used in a case only iI' both EPA and Respondent accept ADR; the
choice to usc or not to use ADR does not prejudice either party. IfADR is utilized, either party may
terminate the ADR process at any time.

Initial Procedures A Judge in this Office will serve as a neutral. The ADR Judge will
ordinarily begin by arranging a telephone conference with the parties to establish procedures.

Types of mediation available Our office ofTel's the following types of ADR: mediation,
facilitation, and neutral evaluation. The parties are encouraged to discu s with the neutral Judge the
type of ADR they prefer, and come to an agreement \\ ith the neutral Judge as to which type of ADR
will be <::mployed in the case. If, during the course of ADR, the parties mutually decide that they
would prefer another type of ADR. they may jointly request that the neutral Judge adjust the proccss
accordingly.

Faci/i/a/ion is a method in which thc neutral Judge acts as a facilitator, promoting
communication and understanding of the issues, in a less active role than as a
mediator. The focus of the facilitator Judge is to provide structure and moderate the

discussion among the parties to assist them in coming to a settlement. Facilitation



may be particularly useful in cases where there is more than one respondent,
where the parties are represented by counsel who arc very experienced in
settling environmental enforcement cases and who agree that settlement is
very likely, where a Supplemental Environmental Project is likely to be
proposed, or other cases where nexibility in the ADR process is needed.

Neu/ra/ Eva/ua/ion is a method in which the neutral Judge, to assist the parties in
reaching a settlement, hears each party's position and arguments, either in writing,
orally or both, may request the parties to submit documents or othcr information,
then gives an oral opinion on the strong and weak points of each party's case, and
may, ifrequested by the parties, provide an opinion of the likely outcome ofthe case
if it went to hearing. Neutral Evaluation may be particularly useful in cases in
which the respondent has one or more aflirmative defense. or where a crucial issue
in the case is a question of law.

Medialiol1 is a method in which the neutral .Judge, as mediator, hears each party's
position and argumell1s, either in writing, orally or both, may ask the parties
questions, may request the parties to submit docul11ell1s or other information, helps
identi fy the factual and legal issues, enables each party to understand the other
party's position and arguments, keeps the focus on the facts and issues that may lead
toward settlement, and helps the parties explore their options, including practical
concerns, to assist the parties in reaching a settlement. The mediator may give an
opinion on the strengths and/or weaknesses of a case, if requested by the parties.
Mediation is particularly useful lor cases in which the respondent is not represented
by counsel (pro se), where the parties dispute the lacts of the case, or where the
parties do not agree to neutral evaluation or facilitation.

Authorization to Commit For the i\DR process to be effective, the persons communicating
with the neutral must either have authority to commit his or her side to a settlement, or have ready
access to somebody with such authority.

Confidential The ADR process will be conducted in a confidential manner, in accord with
Section 574 of the Administrative Dispute Resolution Act of 1996. The Judge who serves as the
neutral will not diselose to anyone the contents of any of the panics' ADR communications.

Method of cOl11munication All ADR di cussions and conferences are held by telephone,
except in exceptional cases in which the panies can demonstrate, and the neutral.Judge agrees, that
an in-person or video settlement conlcrence, or a view by the parties and neutral.Judge of the of the
facility or site at issue, is necessary.
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Non-binding The neutral Judge has no authority to impose a decision or settlement of the
case on the parties. The purpose of ADR is to facilitate a settlement between the parties.

Impartial The neutral Judges, as all Judges in this Office, render their decisions and opinions
independcnt of any supervision or direction by any prosecuting or investigating employcc or agent
of the Environmcntal Protcction Agency, and indcpcndent of the intlucncc ofany intcrestcd person
outside the Agcncy, pursuant to Sections 554(d) and 557 of the Administrative Procedurc Act
(APA). Thc Judges arc eertilied as administrative law judgcs by the Of/icc of Pcrsonnel
Management and are appointed in accordance with 5 U.S.C. § 3105. The Judges are not subjcctto
evaluation by the Environmcntal Protection Agency, or by any component or employee of EPA.
These measures ensure the fair and impartial resolution ofproceedings.

Duration Unless terminated earlier by either party, the ADR process will continue for 60
days from the date of the case assignment to thc ADR Judge; after that time, ifno settlement has
been reached, the case will be assigned to another Judge to commcnee thc litigation proce s.

Follow Up At the termination of the ADR process, I will send the parties a questionnaire
to cl icittheir vicws and expcricnce with the proccss. The coments of indi vidual qucstionnaircs wi II
be kept confidential and will be made available to the neutrals and others only in a composite
formal.

Again, please inform Maria Whiting-Beale by May 31,2010, whether you accept or deeline
participation in the ADR proccss that Ihave dcscribed. It is preferred that you inform Ms. Whiting­
Beale bye-mail at <whiting-bcale.maria!Wepa.gov> or by facsimile at (202) 565-0044. Ilowever,
you may inform her by calling this Office, 202564-6271, and leaving a message for her, or by leller
received in this Office on or before the due date. The mailing addrcss ifsent by mail is: U.S. EPA,
Office of Administrative Law Judges, Mail Code 1900L, 1200 Pennsylvania Avenue, W,
Washington, DC 20460-200 I. For hand-delivery by Federal Express or another delivery
service which x-rays packages as a routine security procedure, the address is: U.S. EPA, Office of
Administrative Law Judges, 1099 14th Street, .W., Suite 350, Washington, DC 20005. Please also
send a copy of your response to the Regional Hearing Clerk.

Your e-mail, fax, leller or phone message must state: (I) your name and phone number, (2)
the name(s) of the respondent(s) named in the complaint, (3) the docket number, (4) the namc of
the party you represent, (5) whether you want ADR or do not want ADR. You may also inform Ms.
Whiting-Beale as to whether another party in the case accepts or declines ADR, iI' that party has
requested that you convey that information on that party's behalf. In that event, your e-mail, fax
leller or phone message must state, in addition: (I) the name and telephone number of the person
who requested you to convey the message, (2) the name ofthe party represented by that person, and
(3) whether that party wants ADR or docs not want ADR.

If you have another party in the case convey a message that you want ADR, then you should
confirm, on or before the due date stated herein, that this Office has received the message.
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If no response is received in this Orlicc by the deadline from you or another party on your
behalf, it will be assumed that you do not wish to participate in ADR and the ease will be assigned
immediately to a Judge for litigation. No extension ofthe deadline for deciding whether vou wish
to !larticipate in ADR will be granted. However, the ADR described above may be available later
in the Iitigation process upon joint motion ofall parlies to initiate ADR, granted at the sole discretion
orthe presiding litigation Judge.

Very truly yours,

Susan L. Biro
Chief Administrative Law Judge

cc: James R. Bullis, Esquire
Freel .I. Seh lanswer, .I 1'., Registered Agent
Tina Artemis, Regional Hearing Clerk
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